
leon". B Red Star at Sea, pe.a. Herbert Preston (Annapolis: 

U.S. Naval Institute, 1974). 14. 

86 npHMep :noro: H.A.XaJllfIHH. npHcoe.aHHeHHe Cpe.QHeR 


A3HH K POCCHH. M., HaYKa, 1965, r.ae 3TOT npouecc onHCblBa


eTCH KaK "npHcoe.aHHeHHe", a He" 3aBoeBaHHe" - B npOTHBO


nOJlO)l(HOCTb IDKOJle nOKpOBCKoro 30-x ro.aOB. 


87 Pierce, Russian Central Asia (1960), 184-189; B.H. Sumner, 


Tsardom and Imperialism in the Far East and Middle East 1880
1914 (London: British Academy, 1942.) 


KOH~EPEHQHfl 0 KOHCTHTYUHOHHOM CY~E 


CBAPWABA. CEHTflBPb 1994 r.) 


repMaH IllBapLl (CIllA) 

nOCTAHOBREHHfl HOB~X KOHCTHTYUHO~X CY~OB 
B CTPAHAX UEHTPARbHOA EBPon~ OTHOCHTERbHO 

RroCTPAUHH 

fl HaMepeH 06Cy.aHTb O.QHY H3 CaMbIX TpY.QHblX H 60Jle3HeH

HbiX np06J1eM JIlO6oro nepeXO.QHoro nepHo.Qa: KaK HOBoe o()llle

CTBO .aOJI)I(HO OTHOCHTbC.H K rpexaM H 3JIoynoTpe6JIeHHHM ()bI

JIbiX BpeMeH. npH 3TOM .H 3aTpOHy HeKoTopble cnopHble BonpocbI. 

CBH3aHHble C KOHCTHTYUHOHHblM cTaTycoM 3KOHOMHtIeCKHX H 

COUHaJIbHblX npaB. 

3apH cBo6o.abl, KOTOPaH, KaK BceM Ka3aJIOCb, pa3rOpeJIaCb 

Ha.a UeHTpaJIbHOR EBponoR B 1989 r., npHHeCJIa C co6oR MOlll 

HYlO BOJIHY 3MOUHR, HanpaBJIeHHblX npOTHB Hecnpaae.aJIHBOC

TeR H npecTynJIeHHR He.QaBHero npomJIoro. Cpe.QH HCTOtl

HHKOB 3Toro B03MYllleHHH He nOCJIe.QHee MeCTO 3aHHMaJIH 

CBe.QeHH.H 0 TOM, HaCKOJIbKO tlaCTO H B KaKHX MaCWTa()ax 

KOMMYHHCTHtIeCKHe pe)l(HMbl H HX ceKpeTHble CJIY)I()bI npH

6eraJIH K YCJIyraM TaRHblX OCBe.aOMHTeJIeR H HHblX .QOHOC

tIHKOB, npe.QaBaBWHX P0.QHbIX H .aPY3eR. 3TH 4JaKTbl, BHe3anHO 

OKa3aBWHeCH .QOCTOHHHeM rJIaCHOCTH, .QJIH MHorHX o()epHY

JIHCb TH)I(eJIbIMH nOTpHceHHHMH, CTpa.QaHHHMH H .Qa)l(e no.Q

JIHHHblMH Tpare.QHHMH. 

Kor.Qa TaRHoe HaKOHeu CTaJIO HBHbIM, B cTpaHax BOCTOtlHoR 

EBponbi B03HHKJIO CHJIbHeRwee )l(eJIaHHe HeMe.QJIeHHO BbimBblp

HYTb H3 KOPH.QOPOB BJIaCTH Bcex BHHOBHHKOB 3THX Mep30CTeR 

OT BbICWHX tlHHOB .ao npocTbIX HCnOJIHHTeJIeR. 3TO O()b.HCHH

JIOCb KaK eCTeCTBeHHblM tleJIOBetleCKHM CTpeMJIeHHeM K OTMllle

HHlO H B03.aaHHHlO. TaK H BnO)IHe peaJIbHblMH onaceHHHMH, tITO 

eCJIH 3TH JIlO.QH coxpaHHT 6b1JIbie nOCTbI. OHH 6y.QYT calSOTHpo

BaTb YCHJIH.H pe4JopMaT0POB. KOMMYHHCTHtleCKHe H HeOKOM

MYHHCTHtleCKHe napTHH. HeHaBH.aHMble 06111eCTBOM H YTpaTHB

mue nOtITH BC.HKOe BJIH.HHHe, JIHmb B cJIa60R CTeneHH MOrJIH 
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npOTHBOCTOHTb 3THM HaCTpOeHHHM (BnpOtleM. HM y~aJIOCb 

COXpaHHTb CBOH ~eHe)f(HbIe Cpe~CTBa, OpraHH3aQHOHHbie 

CTpYKTYPbl H ~pyrHe pecYPCbl. tlTO BnOCJIe~CTBHH COCJIY)f(HJIO 

HM OtleHb XOpOIIJYIO CJIY)f(f5y). 

K CO)f(aJIeHHIO. CTOPOHHHKH )f(eCTKOA JIHHHH no~tlac PYKO

BO~CTBOBaJIHCb H HHblMH, He CTOJIb f5JIarOpO~HbIMH MOTHBa

MH - OT nOJIHTHtleCKOrO COnepHHtleCTBa H CBe~eHHH JIHtlHbIX 

CtleTOB ~O norOHH 3a OCBo(50)f(~alOmHMHCH ~OJI)f(HOCTHMH H no

nYJIHpHOCTbIO. K TOMY )f(e MHorHe npOCTO He 3~YMbIBaJIHCb 0 

COOTBeTCTBHH Me)f(~y BHHOA H HaKa3aHHeM H f5bIJIH rOTOBbl 

CTpHtlb Bcex nO~03peBaeMblX no~ O~HY rpef5eHKY. 

KaK f5bI TO HH f5bIJIO. B lJexOCJIOBaKHH, AJI6aHHH. BOJIrapHH 

H pH~e ~pyrHX CTpaH f5bIJIH npHHHTbI 3aKOHbI, HanpaBJIeHHble 

Ha YCTpaHeHHe onpe~eJIeHHblX rpynn JIIO~eA C Tex HJIH HHblX 

rocy~apCTBeHHblX H npOtlHX nOCTOB. C nOJI~IO)f(HHbI TaKHX 3a

KOHonpoeKTOB npe~JIaraJIOCb H B nOJIbIIJe. HO HH O~HH H3 HHX 

He CTaJI 3aKOHOM. HeKOTopble H3 3THX 3aKOHO~aTeJIbHbIX aKTOB 

HMeJIH BeCbMa of5mHA xapaKTep ~Pyme)f(e HMeJIH ~OBOJIbHO 

y3KYIO c!J!epy npHMeHeHHH. 

npHHHTbie 3aKOHbi 0 JIIOCTpaQHH f5bIJIH cnYCTH He~OJIrOe 

BpeMH ocnopeHbl B KOHCTHTYQHOHHbIX cy~ax lJexOCJIOBaKHH. 

BOJIrapHH H AJIf5aHHH. MHTepeCHO. tlTO HHHQHaTopaMH HJIH 

CTOpOHHHKaMH TaKHX npOTeCTOB Hepe~KO OKa3blBaJIHCb BH~

HeAIIJHe npOTHBHHKH KOMMYHHCTHtleCKHX pe)f(HMOB. onacaB

IIJHeCH. tlTO HOBbie 3aKOHbI npHBe~yT K paCKOJIY of5mecTBa H Bbl

30BYT TH)f(eJIeAIIJHe tleJIOBetleCKHe nOTpHceHHH.1 3TH pa3f5H

paTeJIbCTBa f5bIJIH OtleHb HeJIerKHM HcnbITaHHeM ~JIH HOBblX 

KOHCTHTYQHOHHbIX CY~OB. He HMeBIIJHX onblTa B TaKoro po~a 

.z:teJIax. Bnp0tleM. H caMH 3TH roCY.z:tapCTBa He of5JIa~aJIH HH 

Tpa~HQHHMH. HH onbITOM HCnOJIb30BaHHH no~of5HbIX npaBOBblX 

HHCTHTYTOB C HX nOTeHQHaJIbHO rpOMa~HbIMH nOJIHOMOtlHH

MH. lJero MO)f(HO f5bIJIO )f(~aTb OT 3THX Bce eme HenpHBbltlHblX 

H Heonpof5oBaHHblX Ha npaKTHKe npaBOBblX yqpe)f(~eHHA npH 

peIIJeHHH CTOJIb CJIO)f(HbIX H MYtlHTeJIbHblX npof5JIeM? A tleM 

CTaHYT cy~ef5Hble pa3f5HpaTeJIbCTBa - Ba)f(HbIM IIJarOM K TOP

)f(eCTBY npHHQHnoB npaBa 'H 3aKOHHOCTH HJIH Bcero JIHIIJb 

CJIOBeCHbIMH ynpa)f(HeHHHMH, HHKaK He cnoc06HbIMH npHf5JIH

3HTb peaJIbHOe CTaHOBJIeHHe KOHCTHTYQHOHHOA ~eMOKpaTHH1 

BOJIrapCKHA. tleXOCJIOBaQKHA (~eJIO f5bIJIO eme ~O pa3~eJIe-

HHH lJexHH H CJIOBaKHH) H aJI6aHCKHA KOHCTHTYQHOHHble CY~bI 

BblHeCJIH pa3JIHtlHble Bep~HKTbI no npe~CTaBJIeHHbIM Ha HX 

paCCMOTpeHHe JIIOCTpaQHOHHbIM 3aKOHaM. 51 nonbITalOCb onH

caTb H npOaHaJIH3HpOBaTb Ka)f(~Oe H3 3THX nOCTaHOBJIeHHA. 

oCHOBbIBaHCb Ha HMelOmHXCH B MoeM paCnOpH)f(eHHH nepeBO

~ax. B 3aKJIIOtleHHe H c~eJIalO pH~ 3aMetlaHHA no BceM TpeM 

peIIJeHHHM. XOTH HX npHHHJIH CY~bI pa3HbIX CTpaH C pa3HbIMH 

npof5JIeMaMH H nOJIHTHtleCKHMH YCJIOBHHMH. 3TH Bep~HKTbI 

Co~ep)f(aT H HeMaJIO 06mHX tlepT. 

BOnrAPM.H 

nepBbIe ~Ba ~eJIa pa3f5HpaJIHCb B BOJIrapHH JIeTOM 1992 r. 
O~HO H3 HHX f5bIJIO CBH3aHO C npaBoM Ha pyKOBO~HmHe ~OJI)f(

HOCTH S f5aHKax, sTopoe - C npasoM Ha neHCHIO. 

npe~CTaSJIHeTcH. tlTO f50JIrapCKHA KOHCTHTYQHOHHblA 

cy~ He OTJIHtlaeTCH MOHOJIHTHOCTblO. B BOJIrapHH KOMMYHHC

TbI Bce eme OCTalOTCH SJIHmeJIbHOA nOJIHTHtleCKOA CHJIoA 

He HCKJIlOtleHO, tlTO H caMoA SJIHHTeJIbHoA. MHe paCCKa3bIBa

JIH, tlTO IIJeCTepblX H3 ~BeHa~QaTH tlJIeHOB cy~a Ha3bIBalOT 

"KpaCHbIMH", a ~pyrHx IIJeCTepblX - ~CHHHMH". nOCKOJIbKY O~

HHX Ha3HatlHJIa BOJIrapCKaH COQHaJIHCTHtleCKaH napTHH (f5bIS

IIJHe KOMMYHHCTbI). a ~pyrHX - f5bIBIIJaH onn03HQHH. 4eTHoe 

tlHCJIO cy~eA Boof5me tlpeBaTO OCJIO)f(HeHHHMH - tlTO ~eJIaTb, 

eCJIH rOJIOca pa3~eJIHTCH nopOSHY? Ba)f(HO YtleCTb, tlTO ~JIH 

OTKJIOHeHHH JII060ro 3aKOHa HY)f(Hbl rOJIOca af5cOJIIOTHOrO 

f50JIbIIJHHCTSa tlJIeHOB Cy~a. HHaqe rosopH, ceMH cy~ef.t! -

COOTHOIIJeHHH IIJeCTb K IIJeCTH. IIJeCTb K nHTH. IIJeCTb K ~SYM 

HJIH ~a)f(e IIJeCTb K HYJIIO eme He~OCTaTOtlHO. 

KaK MHe paCCKa3bISaJIH caMH Cy~bH KOHCTHTYQHOHHoro 

cy~a. K MaIO 1993 r. OHH pacCMOTpeJIH H peIIJHJIH OKOJIO ceMH~e

CHTH ~eJI H npH 3TOM Hepe~KO rOJIOCOBaJIH He S COOTseTCTBHH 

C napTHAHoA npHH~JIe)f(HOCTblO. Mx peIIJeHHH BKJIlOtlaJIH H sep

~HKT no ~eJIY 0 npase Ha 6aHKOSCKHe ~OJI)f(HOCTH - 3TO f5bIJI 

nepSbIA JIIOCTpaQHOHHbIA 3aKOH, C KOTOPbIM npHIIJJIOCb pa3f5H

paTbCH cy~y. COrJIaCHO 3TOMY 3aKOHY, JIHQa. 6bIBIIJHe B Tetle

HHe nOCJIe~HHX nHTHa~QaTH JIeT IIJTaTHblMH COTpY~HHKaMH 

HJIH TaAHbIMH areHTaMH TaAHoA nOJIHQHH, He MOrJIH JaHHMaTb 

PYKOBO~HmHX ~OJI)f(HOCTeA B f5aHKoBcKOA CHCTeMe. KOHCTH
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TYQHOHHbIA CY.lI aHHynHpOBaJI 3TOT 3aKOH 60nbmHHCTBOM B 

CeMb rOnOCOB npOTHB qeTblpeX. 

PemeHHe cY.lIa 6bIRO OqeHb KpaTKHM H npOCTO KOHCTaTHPO

BanO, npHqeM npaKTHqeCKH 6e3 BC}lKOrO 06CY:lK.lIeHH}I, qTO B 

.lIaHHOM cnyqae HapYllIeHO npaBO Ha TpY.lI. npH 3TOM CY.lIbH 

anennHpOBanH KaK K KOHCTHTYQHH BOnrapHH, TaK H K P}l.llY 

Me)K.lIYHap0.llHblX cOrnameHHA (B COOTBeTCTBHH C 60nrapCKHM 

3aKOHO.llaTenbCTBOM. ecnH KaKHe-TO BHYTpeHHHe npaBOBble 

aKTbI npOTHBOpeqaT Me)K.lIYHapO.llHbIM 06}13aTenbCTBaM rocy

.lIapCTBa, npHMeH}lIOTC}I nOnO)KeHH}I Me)K.lIYHapO.llHOrO npaBa). 

K 3THM Me)K.lIYHapO.llHbIM .lIOKYMeHTaM OTHOC}lTC}I naKT 06 

3KOHOMHqeCKHX, COQHaJIbHbIX H KynbTypHbIX npaBax 1966 r.o 
KOHBeHQH}I OTHOCHTenbHO .lIHcKPHMHHaQHH B 06nacTH TpY.lIa 

H 3aH}lTHA (CTaTb}l 3) H naKT 0 rpa)K.lIaHcKHx H nOnHTHtleCKHX 

npaBax. npocpeccop JIex rapnHQKHA OTMeTHn. tlTO KOr.lla 

CY.lIbI npHHHMalOT pellIeHH}I co CCblnKoA Ha 3KOHOMHqeCKHe 

HnH COQHaJIbHble npaBa qenOBeKa, OHH 06blqHO npHBO.ll}lT B 

nO.ll.llep)KKY CBOHX Bep.llHKToB H .lIpyrHe aprYMeHTbl. 3Ta TeH

.lIeHQH}I npO}lBHnaCb H B .lIeAcTBH}lX KOHCTHTYQHoHHoro 

cY.lIa BonrapHH. KOTOPbIA B 060cHoBaHHe CBoero pemeHH}I 

npHBneK KOHCTHTYQHOHHYIO CTaTblO 0 3anpeTe .lIHCKPHMH

HaQHH. a TaK)Ke. tlTO MHe npe.llCTaBn}leTC}I Ba)KHbIM. CTaTblO 

25 Me)K.lIYHapO.llHOrO naKTa 0 rpa)K.lIaHCKHX H nonHTH

qeCKHX npaBax, KOTOpa}l rapaHTHPyeT Ka)K.lIoMY rpa)K.lIa

HHHY npaBo Ha yqaCTHe B rocY.lIapCTBeHHblx .lIenax. I1cnonb

30BaHHe 3Toro aprYMeHTa nOrnqeCKH 03HaqaeT (XOT}I }lBHO 

3TO H He cpopMynHpoBanOCb), qTO, cornaCHO MHeHHIO CY.lIa. 

npaBY Ka)K.lIoro rpa)K.lIaHHHa Ha yqacTHe B rOCY.lIapCTBeHHoA 

)KH3HH npH npe)f[HeM pe)f[HMe t)bln 6bl HaHeceH YIQep6, ecnH 

6bl TaKoe yqaCTHe n03.l1Hee BneKno 3a co6oA TO HnH HHoe 

nOpa)KeHHe B npaBax. OTClO.lIa, B CBOIO Oqepe.llb, BbITeKaeT 

3aKOHHOCTb caMoro 3Toro yqaCTH}I. qTO, eCTeCTBeHHO, pa3

PYllIaeT IOPH.lIHqecKYIO 6a3Y 3aKOHOB 0 nIOCTpaQHH~ KaK }I Y)I(e 

OTMeqan, CY.lIbH B03.l1ep)l(anHCb OT 06CY)K.lIeHH}I CBOHX 

aprYMeHTOB, OrpaHHqHBIlIHCb npOCTO CCblnKoA Ha onpe.lle

neHHble CTaTbH KOHCTHTYQHH H naKTa 0 rpa)K.lIaHCKHX 

H nOnHTHtlecKHX npasax, TaK qTO 0 norHKe HX MOTHBOB MO)K

HO TonbKO .lIora.llblBaTbC}I. 

no 3TOMY .lIeny t)blno BblCKalaHO H .lIPyroe MHeHHe, HO MHe 

He Y.lIanOCb YCTaHOBHTb, B tleM OHO COCTO}lno. Ha OCHOBe 

.lIaHHblX, KOTopble MHe Y.lIanOCb co6paTb n03.l1Hee, }I Mory 

npe.llnOnO)KHTb, qTO OHO 3aKnlOqanOCb B TOM, qT06bI cnop

HblA 3aKOH npOCTO BBen .lIOnOnHHTenbHble npotpeCCHO
Ha..RbHbIe Tpe60BaHH}I .lIn}l BblCIlIHX 6aHKOBCKHX nOCTOB, He 

HMeIOmHe }lBHOA CB}l3H C npollInoA .lIe}lTenbHOCTblO KaH.lIH

.lIaTa. BnpOqeM, CTOPOHHHKH 3TOA TOqKH 3peHH}I He CMornH 

Ha6paTb 60nee qeTblpex ronOCOB. Qepe3 MeC}lQ CY.lI BblHec 

eme O.llHO pellIeHHe, CB}l3aHHOe C 3aKOHOM 0 nlOcTpaQHH. OH 

nOCTaHOBHn. qTO BpeM}I cnY)Kt)bl B TaAHoA nonHQHH He 

MO)l(eT 6blTb 3aCqHTaHO B neHCHOHHbIA CTa)l(. 06CY)I(.lIeHHe 

3Toro Bonpoca 6blno HeCKonbKO 60nee pa3BepHYTblM. CY.lI 

060CHOBan CBoe pellIeHHe. cocnaBIlIHCb Ha rapaHTHpOBaHHoe 

60nrapCKoA KOHCTHTYQHeA npaBO Ha COQHanbHoe 06ecne

qeHHe (BHOBb CCbIRKa Ha COQHanbHOe npaBO), HO He npHBneK 

HHKaKHX .lIPyrHx aprYMeHTOB. npOTHB 3Toro pellIeHH}I rono
COBanH nHllIb .lIBa qneHa CY.lIa. 

B cne.llYlOmHA pa3 CY.lI npHH}ln pellIeHHe no aHaJIornqHO

MY .lIeny npHMepHO qepe3 nonTopa rO.lla, B cpeBpane 1994 r. 
3TO 6bln O.llH03HbiA Ka3Yc. npHBneKIlIHA K ce6e HeManOe BHH

MaHHe BO BceM MHpe. 

npaBHTenbcTBo COlO3a .lIeMOKpaTHqeCKHX CHn (CLlC) He3a

.lIonro .lIO YX0.lla B oTCTaBKY B KOHQe 1992 r . .lI06HnOCb npHH.R

TH}I 3aKOHa 0 .lIHCKBanHcpHKaQHH HnH YBonbHeHHH MHorHX 

06na.llaTeneA BblCOKHX .lIOn)KHOCTeA B HayqHblX HHCTHTYTaX H 

yqe6HbIX 3ase.lleHH}lx. KOTOPbIA Ha3BanH no HMeHH ero aBTopa 

reOprH}I naHeBa 3aKOHOM naHeBa. no.ll .lIeACTBHe aToro 3aKOHa 

nonaJIO MHO)KeCTBO nHQ. B TOM qHcne H Te, KTO npH KOMMY

HHCTHqeCKOM pe)KHMe qHTaJI KYPCbl, npOXO.llHBIlIHe no pa3p}l.llY 

MapKCHCTCKo-neHHHCKoA cpHnococpHH• .lIa)Ke ecnH B HX neKQH}lX 

peqb cpaKTHqeCKH IlIna COBceM 0 .lIPyrOM. 3TOT 3aKOH KpaRHe 

B03MYTHn aKa,lIeMHqeCKOe co06meCTBO, KOTopoe K TOMY Bpe

MeHH H caMO H36aBHnOCb OT 60nbllIHHCTBa caMblX peBHOCT

HbiX CTOPOHHHKOB npe)l(HerO pe)KHMa. H npHBen K HalHaqe

HHIO HOBbIX Bbl6opOB B napnaMeHT. B COOTBeTCTBHH C 3aKO

HOM naaeBa npenO.llaBaTenH H yqeHble .lIon)KHbI 6bIRH nHCb

MeHHO nO,llTBep.llHTb, qTO npH npe)KHeM pe)KHMe OHH He 3aHH

ManHCb TeMH BH.lIaMH .lIe}lTenbHOCTH, KOTopble nepeqHCneHbl 

B 3TOM 3aKOHe. B 3HaK npOTeCTa MHorHe H3 HHX OTKa3bl
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BaJIHCb nO,llnHCbIBaTb TaKHe 3aHBJIeHHH, ,lla)l(e ecJIH OHH H Ha 

CaMOM ,lleJIe He HMeJIH HHKaKoro OTHoweHHH K ,lleHTeJIb

HOCTH, KOTOpylO 3aKOH 06bHBHJI npe,llOCY,llHTeJIbHoR. nO.ll 

,lleRCTBHe 3aKOHa naHeBa nOnaJIH HeCKOJIbKO TbICHl.I l.IeJIO

BeK, l.ITO BbI3BaJIO HaCToHmylO 6ypIO KaK B aKa,lleMHl.leCKoR 

cpe,lle, TaK H B 06I.QeCTBe B QeJIOM. KOHCTHTYQHOHHbIR CY.ll 

60JIrapHH COXpaHHJI 3TOT 3aKOH B CHJIe. PeweHHe f>blJIO 

npHHHTO 60JIbWHHCTBOM B weCTb rOJIOCOB npOTHB nHTH; 

3HaH HMeHa rOJIOCOBaBwHX "3a" H "npOTHB", H npHXO)l(Y K 

BbIBO,llY, I.ITO B nO,ll,llep)l(KY 3aKOHa BbICKa3aJIHCb "CHHHe", a 

npOTHB Hero - "KpaCHble". npOTHBHHKaM 3aKOHa HeXBaTHJIO 

JIHWb ,llBYX rOJIOCOB ,llJIH ero OTMeHbI. PeweHHe 60JIbWHHCTBa 

f>bIJIO CIPOPMYJIHpOBaHO BeCbMa npOCTpaHHO, HO IPaKTH

l.IeCKH B HeM YTBep)l(,llaJIOCb JIHWb O,llHO: HBHO 3aHMCTBYH 

aprYMeHTbI MeHbWHHCTBa B ,lleJIe 0 6aHKax, weCTb cY,lleR 

HaCTaHBaJIH, l.ITO 3aKOH naHeBa npOCTO BBeJI "KBaJIHIPHKaQH

OHHbIe" Tpe60BaHHH ,llJIH oT60pa npo<peCHOHaJIbHO HaH60JIee 

nO,llrOTOBJIeHHblX KaH,llH,llaTOB Ha COOTBeTcTBylOl.QHe ,llOJI)I(

HOCTH. npaB,lla, B TeKCTe CY,lle6HOro peweHHH HHKaK He 

Of>bHCHHJIOCb, KaKHM 06pa30M OCYl.QeCTBJIeHHe 3aKOHa npH

BeJIO 6bI K )l(eJIaeMoR QeJIH. CY,llbH OTBeprJIH ,llOBO,llbI Tex. 

KTO YCMaTpHBaJI B aTOM 3aKOHe ,llHCKpHMHHaQHIO, npH,llaHHe 

npaBOBoR HopMe 06paTHoR CHJIe, HapyweHHe YHHBepCH

TeTCKoR aBTOHOMHH H Me)l(,llYHap0,llHbIX ,llorOBOpOB H T.n. 

3TO 6bIJIO C,lleJIaHO TO)l(e 6e3 BCHKoro 06CY)I(,lleHHH, nOcpe,ll

CTBOM JIHWb O,llHHX 0606I.QalOI.QHX yTBep)l(,lleHHR~ 

PeweHHe 60JIbWHHCTBa WHPOKO KPHTHKOBaJIOCb KaK "a()

cyp,llHoe", "rJIynoe" H KaK B03BpaT K KOMMYHHCTHl.IeCKHM Bpe

MeHaM. Oc060e MHeHHe no 3TOMY nOBO,lly 6bIJIO CIPOPMYJIHPO

BaRO O,llHHM H3 cY,lleR, npoIPeccopOM HeHO HeHOBCKHM. B CBoeM 

pa3BepHYTOM H B BbIcweR CTeneHH y6e,llHTeJIbHOM 3aKJIIOl.IeHHH 

OH ,lleTaJIbHO npOaHaJIH3HpOBaJI HCTOPHIO 3aKOHa naHeBa, 

BbICKa3blBaHHH CTOPOHHHKOB 3Toro 3aKOHa H Me)l(,llYHapO,llHbIe 

,llOrOBopbI, HMelOl.QHe OTHoweHHe K ,lleJIY. npOIPeccop HeHOBC

KHR pa306paJI pa3JIHl.IHbIe cnopHbIe CJIYl.IaH, B TOM l.IHCJIe H Te. 

KOTopbIe 60JIbWHHCTBO ,lla)l(e He Y,llOCY)I(HJIOCb ynOMHHyTb. OH 

OTMeTHJI, l.ITO peweHHe no 3aKOHY naHeBa HBHO npOTHBOpel.lHJIO 

npe,llweCTBYIOI.QHM nOCTaHOBJIeHHHM KOHCTHTYQHOHHoro cY,lla, 

npHHHTbIM B CBH3H C 3aKOHaMH 0 JIIOCTpaQHH. HeHOBCKHR TaK)I(e 
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nO,lll.lepKHYJI, l.ITO CCblJIKa Ha npOIPeCCHOHaJIbHble KpHTepHH HH

l.IeM He OTJIHl.IaJIaCb OT apryMeHTaQHH CTOPOHHHKOB MeHbmHH

CTBa B ,lleJIe 0 6aHKax, OTBeprHyToR CY,llOM f>OJIbWHHCTBOM ceMb 

K l.IeTbIpeM. 

COBceM He.llaBHO CY,llY npHWJIOCb HMeTb ,lleJIO C TeM, l.ITO 

MO)l(HO Ha3BaTb 06paTHblM 3aKOHOM 0 JIIOCTpaQHH. B HIOHe 

1994 r. 60JIrapCKaH COQHaJIHCTHl.leCKaH napTHH B OTcyTcTBHe 

,llenYTaTOB OT CJlC, 60RKoTHpoBaBwHx 3aCe,llaHHe napJIaMeH

Ta, npOBeJIa 3aKOH 0 3aMeHe O,llHHHa,llQaTH l.IJIeHOB Bblcwero 

IOpH,llHl.IeCKOrO cOBeTa, KOTOPblR TaK)I(e Tpe6yeT OT cY,lleR H 

npoKypoPOB KaK MHHHMYM nHTHJIeTHerO CTa)l(a pa60Tbi B 

Kal.leCTBe cY,lleR. npoKypoPOB HJIH npenO,llaBaTeJIeR npaBa. H3 

3Toro 3aKOHa CJIe,llOBaJIO. I.ITO OTHbIHe ,llOJI)I(HOCTH cY,lleR H 

npoKypoPOB CMOryT 3aHHMaTb JIHWb Te, KTO 3aHHMaJI HX npH 

cTapoM pe)l(HMe. no CJIyxaM, 3aKOH 6bIJ1 HanpaBJIeH npoTHB 

reHepaJIbHOrO npoKypopa MBaHa TaTapl.leBa, peBHocTHO 

npeCJIe,llOBaBWero 6blBWHX KOMMYHHCTOB. npe3H,lleHT )l{eJIIO 

)l{eJIeB nepe,llaJI 3TOT 3aKOH Ha paCCMOTpeHHe KOHCTHTYQH

OHHoro cY,lla. B peweHHH, 06bHBJIeHHOM 15 ceHTH()pH, CY.ll 

l.IaCTHl.IHO OCTaBHJI 3aKOH B CHJIe, O,llHaKO nYHKTbl 3aKOHa, 

HanpaBJIeHHble Ha 3aMeHY O,llHHHa,llQaTH l.IJIeHOB Bblcmero 

IOpH,llHl.IeCKOrO COBeTa H reHepaJIbHOrO npoKypopa TaTap

l.IeBa. 6bIJ1H OTKJIOHeHbl weCTblO rOJIOCaMH npoTHB nHn#. ~ 

He l.IHTaJI 3Toro peweHHH H n03TOMY He Mory ero KOMMeHTH

pOBaTb. 16 ceHTH6pH. Ha cJIe,llYIOI.QHR ,lleHb nOCJIe 06bHBJIe

HHH Bep,llHKTa. 60JIrapCKaH COQHaJIHCTHl.leCKaH napTHH, ,lle

MOHCTPHpYH HBHoe HeYBa)l(eHHe K aBTopHTeTY CY,lla. Bce )l(e 

Ha3Hal.lHJIa O,llHHHa,llQaTb HOBblX l.IJIeHOB Bblcwero IOPH,llH

l.IeCKOrO COBeTa, HCnOJIb30BaB nOJIO)l(eHHe KOHCTHTYQHH. cor

JIaCHO KOTOPOMY peweHHH KOHCTHTYQHOHHOro cY,lla BCTYna

lOT B CHJIY JIHWb l.Iepe3 TpH ,llHH nOCJIe HX 06bHBJIeHHH. npe3H

,lleHT )l{eJIeB H pH,ll ,llPyrHx nOJIHTHKOB HeMe,llJIeHHO npe,llJIO 

)l(HJIH KOHCTHTYQHOHHOMY CY,llY paCCMOTpeTb 3aKOHHOCTb 

3TOR aKQHH. 

tlEXOCnOBAKHjf 

B tlexOCJIOBaKHH np06JIeMa JIIOCTpaQHH 06cY)I(,llaJIaCb nOJI

Hee, l.IeM r,lle 6bl TO HH 6blJIO - B03MO)l(HO, H3-3a KpaRHe mHpo
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Koro XapaKTepa qeXOCnOBaUKOrO 3aKOHa 0 n~CTpaUHH. 

nOCb. qTO B XO,l:le aToA ,l:IHCKYCCHH BCe Kn~qeBble aCnpti'-~ 

n~CTpauHH nonyqHnH ,l:IOn)l(HOe BHHMaliHe. O,l:lHaKO aTO 

TonbKO BH,l:IHMOCTb .. 

qexocnosaUKHA napnaMeHT npHH5ln 3aKOH 0 n~TpaUHH 

1991 r. 3TOT ,l:IoKYMeHT H B caMOM ,l:Iene ctP0pMynHposaH 

Ma WHPOKO - KY,l:Ia wHpe. qeM B ,l:IpyrHX cTpaHax 

EBponbI. C caMoro Haqana OH BBO,l:lHT OKono ,l:I~)I(HHbl CtPep 

rOCY,l:IapCTBeHHoA ,l:Ie5lTenbHOCTH. nO,l:lne)l(aWHX n~CTpaUHOH

HoA qHCTKe. 3aTeM ,l:Iol5aSn5leTC5l S03MO)l(HOCTb aHanOrHqHOA ... 

,l:IHCKBanHtPHKaUHH )l(YPHaRHCTOB. napTHAHblX aKTHBHCTOB H 

HeKOTopblX ,l:IHnnOMHpOBaHHblX cneUHaRHCTOB. CornaCHO aTO

MY 3aKOHY, n~,l:IH. 3aHHMaBWHe nocne 1948 r. onpe,l:leneHHbIe 

,l:IOn)l(HOCTH (Hx cnHCOK npHnaraeTC5l) He MorYT 3aHHMaTb 

onpe,l:leneHHble rOCY,l:IapCTBeHHbIe nOCTbl. B 3aKOHe nepeqHCn5l

eTC5l p5l,l:l npoue,l:lYp. B COOTBeTCTSHH C KOTOPblMH ,l:Ion)l(HbI 

ocywecTBn5lTbC5l Ka,l:lpOBa5l npOBepKa H YBonbHeHH5l. 

BecHoA 1992 r. 3aKoH 0 n~cTpaUHH nocTynHn Ha paccMoTpe

HHe ¢e.z:tepanbHoro KOHCTHTyUHoHHoro cy.z:ta qexocnoBaKHH. 

3TO I5bIno c.z:tenaHO no HHHUHaTHBe ,l:IeWlHOCTa ,l:IeB5lTH ,l:IenYTa

TOB napnaMeHTa. MHorHe H3 KOTOPblX BO BpeMeHa rOCnO,l:lCTBa 

KOMMYHHCTOB I5bInH yl5e)l(,l:IeHHblMH npoTHBHHKaMH pe)l(HMa. 

Cy.z:t 3aHHMaRC5l aTHM ,l:IenOM OKono BOCbMH MeC5lueB. 3acnYWaR 

MHO)l(eCTBO CBH.z:teTenbCKHX nOKa3aHHA H H3yqHn orpoMHoe 

KOnHqeCTBO ,l:IOKYMeHToB. ~ - aMepHKaHcKHA ~pHCT. H MHe aTO 

Ka3aROCb ,l:IOBOnbHO cTpaHHbIM, nocKonbKY Mbl He npHBblKnH K 

TOMy, qTOl5bI BepXOBHbIA CY,l:I Bbl3bIBaR CBH,l:IeTeneA. Ho eBpo

neACKHe KOHCTHTYUHOHHbIe CY,l:IbI .z:teACTB~T KaK CY.z:tbl nepBOA 

HHCTaHUHH H nOTOMY He MorYT 0150ATHCb l5e3 CBH,l:IeTeneA. 

nO.z:tqac TaKa5l npaKTHKa BbI3blBaeT HeMano HeY,l:Iol5CTB - Ha npo

ueCCbI YXO,l:lHT MHoro BpeMeHH H ,l:IeHer. ,l:Ia H TeXHHqeCKHX 

cnO)l(HOCTeA B03HHKaeT HeMano. 

npoaHanH3HpOBaB MHO)l(eCTBO ,l:IOKYMeHTOB H 3acnywaB 

pa3nHqHbie nOKa3aHH5l, CY.z:t onyf)nHKoBan ,l:InHHHeAwee noc

TaHOBneHHe. OTMeH5l~Wee O,l:lHHHa,l:IuaTb nonO)l(eHHA 3aKOHa 0 

n~cTpauHH. B nepB~ Oqepe,l:lb a,l:lMHHHCTpaTHBHble npoue.z:ty

pbI H nOnO)l(eHH5l 0 .z:tHCKBanHtPHKaUHH n~,l:IeA, C KOTOPbIMH op

raHbI l5e30nacHocTH nHWb npe,l:lnonaranH COTpY,l:IHHqaTb, 

HO B uenOM 3aKOH OCTaBaRC5l B CHne. 
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3TO nOCTaHOBneHHe 3acnY)I(HBaeT .z:tnHTenbHoro H Twa

TenbHoro H3yqeHH5l. OHO OTKpbIBaeTC5l B BblcweA CTeneHH 

pe3KHM OCY)I(,l:IeHHeM npe.z:twecTBy~mero pe)l(HMa. qTO He 

cnHWKOM THnHqHO .z:tn5l nO,l:lol5Horo po.z:ta nOCTaHOBneHHA? KaK 

MHe Ka)l(eTCSl. rnaBHoe B aTOM Bep,l:lHKTe - npH3HaHHe 

KonneKTHBHoA OTBeTCTBeHHOCTH. nOCTaHOBneHHe He cO,l:lep

:lKHT HHKaKHX apryMeHToB B 3awHTY npHMeHHMOCTH TaKoro 

nO,l:lxo,l:la K paCCMaTpHBaeMOMY cnyqa~ - Be.z:tb KOHuenUHSl 

KonneKTHBHoA BHHbl H KonneKTHBHoA OTBeTCTBeHHOCTH 

Ol5blqHO CqHTaeTCSl aHTHnpaBOBoA. XOTSl B HeKOTopblX cnyqa

5lX ee H MO:lKHO CqeCTb uenecool5pa3HoA. Cy.z:t npOCTO BHOBb H 

BHOBb nOBTop5leT, qTO 3aKOHO.z:taTenbHaSJ BnaCTb He Morna pac

CqHTbIBaTb.qTO nHua. 3aHHMaBWHe npH CTapOM pe)l(HMe 

onpe.z:teneHHble nOCTbI. npOSlBSlT ecnH H He npe,l:laHHOCTb. TO 

XOTSll5bl nOSlnbHOCTb npHHUHnaM .z:teMOKpaTHH. CY,l:l nonHOCTb~ 
HrHopHpOBan TO ol5cToSlTenbCTBO. qTO HeKOTopble nHua, 

nO,l:lnaBWHe no,l:l ,l:IeACTBHe JaKOHa 0 n~cTpauHH. ,l:IaBHO OCTa

BHnH npe)l(HHe ,l:Ion:lKHOCTH H Bnocne.z:tCTBHH He O,l:lHa:lK,l:IbI 

BblKa3blBanH nO,l:lnHHHY~ BepHOCTb .z:teMOKpaTHH. Cy,l:l npaKTH

qeCKH B03.z:tep)l(anCSl OT aHanH3a KOHKpeTHblX .z:ton:lKHOCTeA, 

orOBopeHHblX s 3aKOHe, H npOqHX HMe~mHX OTHOWeHHe K 

.z:teny ol5cT05lTenbCTB, orpaHHqHBWHCb OI5WHM 3aKn~qeHHeM, 
tPaKTHqeCKH paBH03HaqHbIM npH3HaHH~ rpynnoBoA OTseT

CTseHHOCTH. Cy.z:t npH3Han, qTO ero Bep,l:lHKT MO)l(eT npHBec

TH K pSl,l:ly "tPopManbHblX HapyweHHA" npas qenOBeKa, HO 

He npH,l:IaJI aTOMY 3HaqeHHSl: 
npOTHB 3aKOHa 0 n~CTpaUHH sblcTynHnH Me)l(.z:tYHapo.z:t

Ha5l OpraHH3aUHSl TpY,l:la, npe.z:tce,l:laTenb BeHeUHaHCKoA Ko

MHCCHH Anbl5epTo J1a nepronna, feHepaJIbHblA ceKpeTapb Co

BeTa Esponbi KaTpHH J1aJI~Mbep H pa3nHqHbie opraHH3aUHH no 

3amHTe npas qenOBeKa. Bce HX apryMeHTbl 6bmH oTseprHYTbl 

CY,l:lOM nOqTH l5e3 06cY)l(,l:IeHHSl. 
K CO)l(aneHH~. ¢e,l:lepanbHbIA KOHCTHTyUHOHHbIA cY,l:l qexo

cnOBaKHH He ,l:IonYCKan sbICKa3bIBaHHSl OC06bIX MHeHHA ( B pec

nyl5nHKe qexHSl aTa npaKTHKa. K CqaCTb~. OTMeHeHa), noaTOMY 

peweHHe 150nbwHHcTsa He Morno conpOSO:lK,l:IaTbCSl HHKaKHMH 

aRbTepHaTHBHblMH MHeHHSlMH HecornaCHoro C HHM MeHbWHH

CTsa. ,l:Ia)l(e ecnH HecornaCHe HMeno MeCTO. Y aToro Sep,l:lHKTa 

eCTb eweO.z:tHacnal50cTb - BO BpeMSl npHHSlTHSl3aKOHa on~paUHH 
.z:tsoe cY,l:leA caMH Jace,l:lanH B napnaMeHTe H ronO-COBaJIH 3a aTOT 
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3aKOH. TaKOe nOJlO)f{eHHe .l1eJl 3aCTaBJI.HeT, no MeHbweR Mepe, 

3an0.l103pHTb, qTO 3TOT CY.l1 He npO.HBHJI nOJlHoA: 

6ecnpHCTpaCTHOCTH, KOTOpoR OT Hero O)f{H.l1aJIO 06II\eCTBO. 

AnSAHlUI 

HanocJle.l10K .H OCTaHOBJlIOCb Ha peweHHH, npHH.HTOM B 

1994 r. B AJl6aHHH. 

.lIo 1991 r. aJleiaHcKHM a.l1BOKaTaM eiblJlO 3anpeII\eHO 3aHH

MaTbC.H qacTHoR npaKTHKoR. B .HHBape 1993 r. eibIJI npHH.HT 3a

KOH, 3anpeII\alOII\HR Ha n.HTb JleT a.l1BOKaTcKYIO npaKTHKY f)bIBlIIHM 

BblCOKHM qHHaM IOCTHUHH, napTHRHblM annapaTqHKaM, TaRHbIM 

OCBe.l10MHTeJl.HM, BbmycKHHKaM HeKoTopbIX napTHRHbIX WKOJl, 

yqaCTHHKaM nO.l1rOTOBKH H npOBe.l1eHH.H nOJlHTHqeCKHX npo

ueCCOB a TaK)f{e TeM, KTO npHMeH.HJI eiecqeJlOSeqHble MeTO.l1b1 

CJle.l1CTBHH HJlH HMeJl OTHOlIIeHHe K CTpeJlb6e no HapYlIIHTeJlHM 

rpaHHU. BCKope 47 a.l1S0KaTOB JlH1IN1J1HCb JlHueH3HR. He 6bIJlO 

HHKaKHX cY.l1e6HbIX npoueccoB, npocTo cOOTBeTcTBYIOII\He 

JlHueH3HH 6blJlH aHHYJlHpOBaHbl. nOTepneswHe 06paTHJlHCb B 

KOHCTHTYUHOHHblR Cy.l1 AJl6aHHH, C03.l1aHHbIR B 1992 r. B Mae 

1993 r. Cy.l1 OTMeHHJI 3aKOH, nOCTaHOSHS, qTO OH HapywaeT 

npaBo KOJlJlerHH a.l1S0KaTOB Ha caMoynpaBJleHHe. B nO.l1Kpen

JleHHe CBoero Bep.l1HKTa Cy.l1 COCJlaJlCH TaK)f{e Ha naKT 06 

3KOHOMHqeCKHX H COUHaJlbHbIX npasax, TpeeiYlOII\HR, no MHeHHIO 

CY.l1a, HH.l1HBH.l1yaJlbHbIX pa3eiHpaTeJlbCTB H JanpeII\alOII\HR KOJl

JleKTHBHble HaKa3aHH.H. Cy.l1 ocoeio OCTaHOBHJlCH Ha nOJlO)f{e

HHHX 3aKOHa 0 eieCqeJlOBeqHbIX MeT0.l1aX CJle.l1CTBH.H H y6HR

CTBax HaPYlIIHTeJleR rpaHHUbI H nOCTaHOBHJI, qTO KOJlb CKOPO 

3TH .l1eRCTBHH HBJlHIOTCH yroJloBHbIMH npecTynJleHHHMH, TO 

HCKJllOqeHHe H3 a,lIBOKaTCKoR KOJlJlerHH .HBJlHeTC.H HapyweHHeM 

npHHUHna npe3yMnUHH HeBHHOSHOCTH. HaKOHeu. Cy.l1 CO

CJlaJlCH TaK)f{e Ha .l10KYMeHT BeHCKoR BCTpeqH npe.l1CTaBHTeJleR 

rOCY.l1apCTB-yqaCTHHKOB COBeII\aHHH no 6e30naCHOCTH H 

COTpY.l1HHqeCTBY B EBpone. 

3AKnIOqEHHE 

qTO MO)f{HO CKa3aTb 0 TOJlbKO qTO pa306paHHblX CY.l1e6HbIX 

pelIIeHHHX? Bo-nepBbIX, eCTeCTBeHHO cnpOCHTb, 6bIJlH JlH 

nOCTaHOBJleHHH Bcex Tpex CY.l10B .l1eRCTBHTeJlbHO oeibeKTHB
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HblMH H 6ecnpHCTpaCTHblMH H He nOBJlH.HJla JIH Ha HHX napTHA:

Ha.H nOJlHTHKa? B ueJlOM OHH He Bbl3blBalOT oc06eHHO nJloxoro 

BneqaTJleHH.H. .H He Mory, O.l1HaKO. He CKa3aTb, qTO Bep.l1HKT KOH

CTHTYUHOHHoro cY.l1a BOJlrapHH no 3aKOHY naHeBa, HaCKOJlb

KO .H 3HalO, pa30qapOBaJl H OrOpqHJI 60JIrapCKOe 06II\eCTBO, no

CKOJlbKY eiblJl BOCnpHH.HT KaK .HBHO nOJlHTHqeCKOe peweHHe. 

neqaJlbHO H TO, qTO .l1BOe cY.l1eP cl>e.l1epaJlbHOrO KOHCTHTyUH

OHHoro cY.l1a qexOCJIOBaKHH, pa3eiHpaBwero npaBOMepHOCTb 

3aKOHa 0 JIIOCTpaUHH. B 6blTHOCTb .l1enYTaTaMH napJlaMeHTa 

rOJlOCOBaJlH Ja 3TOT 3aKOH. Bp.H.l1 JIH 06a 3TH !lJaKTa yKpenJl.H

lOT YBa)f{eHHe K aBTopHTeTY npaBa. 

BO-BTOPbIX. nOqTH Bce CY.l1e6Hble 3aKJllOqeHH.H B 60JIbmeR 

HJlH MeHbweR CTeneHH (HHOr.l1a OqeHb CYII\eCTBeHHO) onHpa

IOTC.H Ha Me)f{.l1YHapO.l1Hble corJlaWeHH.H. 113-Ja 3Toro B03HHKaeT 

BneqaTJleHHe, qTO 3TH .l10rOBOpbl Y)f{e HHKopnopHpOBaHbl BO 

BHyTpeHHee 3aKOH0.l1aTeJIbCTBO COOTBeTCTBYIOII\HX CTpaH, qTO, 

KOHeqHO, HY)f{HO CqHTaTb OqeHb Ba)f{HbIM H n03HTHBHbIM MO

MeHTOM. O.l1HaKO .l1Ba oeicTO.HTeJlbCTBa Bce )f{e BbI3blBalOT 

6ecnOKoRCTBO. C O.l1HoR CTOPOHbl, B CY.l1eeiHblx nOCTaHOBJleHH.HX 

UHTHPYIOTC.H TOJlbKO caMH COrJlaWeHH.H, HO He MHOrOqHCJIeH

Hble KOMMeHTapHH H YTOqHeHH.H K HHM, KOTopble MO)f{HO HaRTH 

B peWeHH.HX KOMHTeTa no npaBaM qeJlOBeKa H B .l1pyrHX HCTOq

HHKax. Bce 3TH Ba)f{HeRwHe .l10KYMeHTbI HHKaK He ynoMHHalOT

C.H H He oeiCY)f{.l1aIOTC.H BceMH TpeM.H CY.l1aMH - He.HCHO .l1a)f{e, 

3HaJlH JlH CY.l1bH of) HX CYII\eCTBOBaHHH . .lIaJIee, nOCTaHOBJleHH.H 

Bcex Tpex CY.l10B COBepweHHO He3aBHCHMbI .l1pyr OT .l1Pyra H He 

CO.l1ep)f{aT HHKaKHX nepeKpeCTHblX CCblJlOK. He 6blJlo JlH eibl 

pa3YMHee B XO.l1e Ka)f{.l10rO pa3eiHpaTeJlbCTBa H3yqHTb noc

TaHOBJleHH.H no aHaJlOrHqHblM .l1eJlaM .l1PyrHx KOHCTHTYUH

OHHblX CY.l10B ueHTpaJIbHOeBponeRcKoro perHoHa H cpaBHHTb 

coeicTBeHHble TOJIKOBaHH.H npaBa C BbIBO.l1aMH KOJIJler? 

nepeR.l1eM K npoeiJleMe COUHaJIbHblX npas. KaK .H Y)f{e OTMe

qaJl, nOCTaHOSJleHH.H Bcex Tpex CY.l10B B 3HaqHTeJIbHOR CTe

neHH cooTBeTcTsYIOT HaeiJlIO.l1eHHIO npo!IJeccopa rapJlHUKOrO, 

OTMeTHSlIIero, qTO 3KOHOMHqeCKHe H COUHaJIbHble npasa pe.l1

KO HCnOJlb3YIOTC.H B KaqeCTBe e.l1HHCTBeHHoro 060cHOBaHH.H 

cY.l1e6HbIX peweHHR. HalBaHHble CY.l1bl oeiblqHO, XOT.H H He Bcer

.l1a, CCblJlaJlHCb H Ha HeKOTopble .l1PyrHe npaBa, HanpHMep, Ha 

npaso Ha 3aII\HTY OT .l1HCKPHMHHauHH.8 MHe Bce )f{e Ka)f{eTC.H, 
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qTO aneJIJI5IQHIO K COQHaJIbHO-3KOHOMHqeCKHM npaSaM MO)K

HO TOJIbKO npHSeTCTSOBaTb, nOCKOJIbKY OHa nOKa3bIsaeT, qTO 

061lleCTBO npH3HaeT CBOH .pYH,AaMeHTaJIbHbIe 06513aTeJIbCTBa 

B aTOM Bonpoce H qTO C06JIIO,AeHHe aTHX npaB HMeeT .llJI5I 

Hero CaMO,AOBJIeIOlllee 3HaqeHHe, a He OrpaHHqHBaeTC5I CHIO

MHHYTHbIMH 6IO,A)KeTHbIMH S03MO)KHOCT5IMH. 113 paCCMOTpeH

HblX MHOIO CY,Ae6HbIX peIlIeHHR BbITeKaeT, qTO npasa Ha TPY.ll 

H COQHaJIbHOe 06eCneqeHHe, K KOTOPblM Hepe,AKO OTHOC5ITC5I 

C npeHe6pe)KeHHeM H 06b5lSJI5IIOT He HMeIOIllHMH CMblCJIa, 

,AOJI)KHbI coI)JIIO,AaTbC5I He3aSHCHMO OT COCT05lHH5I rocY,Aap

CTseHHblX .pHHaHCOS. 

llaHHbIe peIlIeHH5I BHOSb 3aCTaBJI5IIOT 3a.llYMaTbC5I Ha.ll 

np06JIeMOA oc060ro MHeHH5I MeHbIlIHHCTsa CY.lla, KOTOpa5l, C 

MoeA TOqKH 3peHH5I, HMeeT H 60JIee ol)lllee 3HaqeHHe. MHeHH.R 

KOHCTHTYQHOHHbIX CY.llOS SP.R.ll JIH 3aCJIY)KaT ysa)KeHHe 06

llleCTSa, eCJIH OHH He l)y,AYT OTKpbITbI ,AJI5I TlllaTeJIbHOrO H3yqe

HH5I H oQeHKH co CTOPOHbl KOJIJIer no npo.peccHH, a TaK)Ke, H B 

oc06eHHOCTH, co CTOPOHbl aKa,AeMHqeCKOrO cool)llleCTsa. Ho 

OqeHb TPY,AHO aHaJIH3HpOSaTb IOpH,AHqeCKHe nOCTaHOSJIeHH5I, 

He npHHHMa51 S paCCMOTpeHHe aJIbTepHaTHBHble MHeHH5I -

Be.llb OHH Hepe.llKO aKQeHTHpYIOT H np05lCH5IIOT HMeHHO Te 

sonpOCbI, KOTopble 60JIbIlIHHCTSO XOTeJIO 6bI OCTaBHTb B TeHH. 

MHeHHe CY.llbH HeHOBCKoro S .lleJIe 0 3aKOHe naHesa CJIY)KHT 

TyT XOpOIlIHM npHMepOM. BOJIee Toro, eCJIH qJIeHbI .ppaKQHH 

60JIbIlIHHCTsa l)y.llYT 3HaTb, qTO HM npH,AeTC5I nyl)JIHqHO OTBe

qaTb Ha S03pa)KeHH5I CBOHX OCTaSIIIHXC5I B MeHbIlIHHCTse KOJI

JIer, OHH 6Y,AYT TlllaTeJIbHee np0,AYMbiBaTb H JIyqIlIe O(')OCHO

BbiBaTb CSOH col)CTBeHHble peIlIeHH5I. 

B 3aKJIIOqeHHe 51 SKpaTQe KOCHYCb KaqecTsa paCCMOTpeH

HblX MHOIO CY.llel)Hblx sep,AHKTOS. HeJIb351 He npH3HaTb, qTO B 

OCHOSHOM OHH CSO.ll5lTC5I K nOCTaHOSJIeHH5IM KaK TaKOBbIM, KO

Topble B .llOJI)KHoA Mepe He COnpOBO)K,AaIOTC5I aHaJIH30M H .llHC

KYCCH5IMH -- a Be,Ab paCCMaTpHSaJIHCb .lleACTBHTeJIbHO OqeHb 

CJIO)KHbIe np0I)JIeMbi. KaK OTMeTHJI Ha HaIlIeA KOH.pepeHQHH 

MapeK HOBHQKHA. KOHCTHTyQHOHHble CY.llbi .llOJI)KHbI He TOJlbKO 

SblHOCHTb peIlIeHH5I. HO H cnOCO(')CTsosaTb npaBOBOMY 06pa

30saHHIO O(')llleCTsa. KaK OHH 3Toro .llOl)bIOTC.R. eCJIH orpaHH

qaTC5I O,AHHHMH JIHIIIb rOJIblMH .p0PMYJIHpOBKaMH CBOHX no

CTaHOBJIeHHA? 
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C .llPyroA CTOPOHbI, aTH IOpH,AHqeCKHe HHCTHTYTbI nOKa 

ellle OqeHb MOJIO,AbI. MHe Ka)KeTC5I, He I)Y,AeT OIlIH(')KOA CKa3aTb, 

qTO peIlIeHH5I, 0 KOTOPbIX I1IJIa peqb, npe,ACTaBJI5IIOT H3 cel)51 

cosceM HenJIOXOe HaqaJIO. 
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npHMet(aHH.R 

1 LlJISI nOJIHOTbI KapTHHbI ct(HTalO ceeiSi oeiSl3aHHbIM no~t(epK
HYTb, t(TO 51 JIHt(HO COCTaBHJI cooTBeTcTBYlOlUHe MeMopaH~YMbi 

~JISI KOHCTHTYQHOHHbIX CY~OB BOJIrapHH H qexOCJIOBaKHH. 3TO 

eibIJIO C~eJIaHO no npocbeie pSl~a opraHH3aQHA no 3alUHTe npas 

t(eJIOBeKa, BblcTynHBmHx 3a nepecMOTp :nHX 3aKOHOB no npH

t(HHe HX HeCOOTBeTCTSHSI pa3JIHtJHbIM Me)K~YHapo~HblM naK

TaM H KOHBeHQHSlM oei oxpaHe npaB tJeJIOBeKa, no~nHcaHHbIX 
oeieHMH CTpaHaMH. 

qTO KacaeTCSI BOJIrapHH, TO SI OTMetJaJI. tJTO npHHSlTbIA TaM 

3aKOH naHeBa HeonpaB~aHHO mHpOK no OXBaTy H He co~ep
)KHT npOQe~ypHbIX rapaHTHA npOTHB ero HeoeiocHoBaHHoro 
npHMeHeHHSI. 

B OTHomeHHH tJeXOCJIOBaQKoro 3aKOHa 0 JIIOCTpaQHH eibIJIO 
3aSlBJIeHO CJIe~YlOlUee: 

1. no~ ~eACTBHe ::lTOrO 3aKOHa no~n~aeT Ky~a eiOJIbme 

Hapo~y, tJeM Heoeixo~HMO ~JISI BbinOJIHeHH.H ero oeibSlBJIeHHbIX 

QeJIeA, H~eT JIH petJb 0 nO~JIe)KalUHX tJHCTKe KaTerOpH.HX. CPO

Kax OTBeTCTBeHHOCTH ~JISI nO~03peBaeMbIX HJIH HX HbIHemHHX 
~OJI)KHOCTSIX. 

2. Bce pemeHHSI BbIHOCSlTCSI TOJIbKO Ha OCHOBe ~aHHbIX 0 

npe)KHeM CTaTyce oeiBHHSleMbIX, HO He oei HX nOBe~eHHH. 

3. 3aKoH npOB03rJIamaeT npHHQHn He HH~HBH~yaJIbHoA. a 
KOJIJIeKTHBHOA BHHb!. 

4. 3aKoH ~onycKaeT HeoeiocHoBaHHoe npHMeHeHHe H He 

orpa)K~aeT OT aKTOB npOH3BOJIa. 

5. 3aKoH BBO~HT OTBeTCTBeHHOCTb 3~HHM tJHCJIOM. 

6. 3aKOH He rapaHTHpyeT tJeCTHoro H eiecnpHcTpaCTHoro 

pa3eiHpaTeJIbCTSa H He CO~ep)KHT a~eK8aTHbIX aneJIJISlQHOHHbIX 
MexaHH3MOB. 

KaK eibIJIO nO~tJepKHYTO S MeMopaH~YMe, tJeXOCJIOBaQKHR 

3aKOH 0 JIIOCTpaQHH B CHJIY Ha3BaHHbIX ocoeieHHocTeR BCTynaeT 

B npOTHBopetJHe C Me)K~YHapO~HbIMH naKTaMH 0 rpa)K~aH

CKHX H nOJIHTHtJeCKHX npaBax, C naKTOM oei ::lKOHOMHtJeCKHX, 

COQHaJIbHbIX H KYJIbTYPHbIX npaBax, C KOHBeHQHeA 0 3anpeTe 

TPY~OBOA ~HCKpHMHHaQHH 1958 r. (pa3~eJI 111>. C EBponeA

CKoR KOHBeHQHeA 0 3alUHTe npas H CBOeiO~ JIHtJHOCTH H C ~o
KYMeHTaMH BeHcKoA H KoneHrareHCKoA BCTpetJ no peaJIH3a

QHH LloroBopa 0 eie30nacHocTH H COTpY~HHtJecTBe B EBpone. 
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2 CTaTbSl 151 (1) BOJIrapCKOA KOHCTHTyQHH. 

3 KOHCTHTyQHOHHbIA Cy~ qexOCJIOBaKHH BCTaJI B ::lTOM sonpo

ce Ha COBepmeHHO HHYIO TOtJKY 3peHHSI, 0 tJeM HH)Ke. 

4 "HeT HHKaKHX OCHOBaHHA YTBep)K~aTb, tJTO orpaHHtJeHH.H, 

BSO~HMbIe 3aKOHOM, HanpaBJIeHbI npoTHB JIHQ C onpe~eJIeH

HbIMH nOJIHTHtJeCKHMH B3rJISI~aMH HJIH CBSl3S1MH. HH Te, HH 

~pyrHe He HMelOT OTHOmeHH.H K CYlUeCTBY ~aHHoro ~eJIa. 3aKOH 

HHKaK He npHHHMaeT BO BHHMaHHe HH npOmJIbIe, HH HaCTOSllUHe 

nOJIHTHtJeCKHe yeie)K~eHHSI H CBSl3H; OH JIHmb SbICTaBJISIeT 

TpeeioBaHHSI K npo.peCCHOHaJIbHbIM KatJeCTsaM JIHQ, yqacTBY

IOlUHX B peaJIH3aQHH HaQHOHaJIbHOR nOJIHTHKH B c.pepe yn

paBJIeHH.H HayKoA. HMeHHO no:nOMY npaso eiblTb tJJIeHOM a~

MHHHCTpaTHBHbiX COBeTOS HaYtJHblX ytJpe)K~eHHA ~aeTC.R 

HaYtJHoA KOMneTeHTHOCTblO KaH~H~aTa, HO He ero yqaCTHeM B 

~eSlTeJIbHOCTH, CJIY)KHSmeA H~eOJIOrHtJeCKHM HJIH nOJIHTH

tJeCI<HM napTHRHbiM QeJISlM". PemeHHe KOHCTHTYQHOHHoro 

Cy~a N 320T 1993r. 

5 51 He nOHHMalO 3aKOHHOCTH ::lTOrO rOJIOCOSaHHSI. KaK SI Y)Ke 

OTMetJaJI, B COOTBeTCTBHH CO cTaTbeA 151(1) eioJIrapcKoA KOH

CTHTyQHH ~JISI OTKJIOHeHHSI JIlOeioro 3al<OHa TpeeiyeTcSI aeico

JIIOTHOe OOJIbmHHCTBo rOJIOCOB, HHatJe rosopSl, He MeHee ceMH. 

6 CM. Bblme MoA 1<0MMeHTapHA K pemeHHIO KOHCTHTYQHOHHoro 

Cy~a BOJIrapHH no ~eJIY 0 eiaHKax. 

7 3TO pemeHHe MO)KHO CpaBHHTb C Bep~HI<TOM no eioJIrapCI<OMY 

3aKoHY 0 neHCHSlX, r ~e rOBopHTCSI: "Lla)Ke eCJIH oeilUecTBo HMeeT 

OCHOBaHHSI ~JISI HeraTHBHoA OQeHKH onpe~eJIeHHOrO nepHo~a 

cBoeA HCTOPHH HJIH nOJIHTHtJeCI<Oro pe)KHMa... , ::lTO He ~aeT 

eMY npaBa HapymaTb OCHOBHble npaBa tJeJIOBeKa HJIH KOH

CTHTYQHOHHble npHHQHnbI". 

8 BnpotJeM, CCbIJII<H Ha rapaHTHH npOTHB ~HCl<pHMHHaQHHHa ~eJIe 
eiJIH3KH K CCbIJIl<aM Ha COQHaJIbHO-::lI<OHOMHtJeCI<He npaBa, 

nOCKOJIbl<y nOKymeHHSI e~Ba JIH He Ha Ka)K~Oe npaso JIHtJHOCTH 

MO)KHO HHTepnpeTHpOBaTb KaK ~HCKpHMHHaQHIO. 
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